


DANISHTAX NEWS

Agenda

* New legislation

* 19 billsin2023/24 + 11 presented late june/early july 2024
« Reform ofthe personalincome taxation, L138,FT2023/2024
e Jaw on Minimum Taxation, L5,FT2023/2024

* New rulings —in the period 1.January 2023-2. July 2024

Supreme Court 36
Eastem High Court 107
Wester High Court 50

* Upcomimg legislation
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DANISHTAX NEWS

NEW LEGISLATION

Reform of the personal income taxation

* Purmpose: To make it possible forthe Danes to keep a largerpartofthemrsalary m orderto
make working worthwhile mcluding working more hours — and at the same time
ensuring thatthose with the highest income contribute more to the community.

* Denmarkhasa dualincome tax system:
* Taxable mcome =personalimcome +/-capitalincome —deductions
* Personalincome:income from labour,selfemploymentetc.
* Capttalincome:mcome from capital—interests,capital gains etc.
* Income from shares—dividend and capitalgains on shares

e CFC-income
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NEW LEGISLATION

Reform of the personal income taxation

Current system

Municipaltax —app.25 %
Church tax —app.1 %
Bottom tax—-12,01 %

Top tax—15 %

[abourmarket contribution (ambi)—8 %
Deductible in the personalincome
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New system —as from the income year

2026

Municipaltax —app.25 %
Church tax —app.1 %
Bottom tax—-12,01 %
Intermediate tax—7,5 %
Top tax—7.,5 %

Top-top tax—5 %

[abourmarket contribution (ambi)—8 %

Deductible in the personalincome
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NEW LEGISLATION

Current system

* Municipal & church tax:26 %oftaxable mcome

* Bottomtax:12.01 %ofpersonalincome above 49.700 DKK (54.000 DKK be fore amb1)
* Including positive net-capitalincome

« Toptax:15 %ofpersonalincome above 588.900 DKK (640.000 DKKbefore ambi)

* Including positivnet-capitalincome above 50.500 DKK
* Taxceilings:

e Personalincome:max52.07 %

* Positive net-capitalincome: max42 %
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NEW LEGISLATION

New system
*  Municipal & church tax:26 %oftaxable income
* Bottom tax:12.01 % ofpersonalincome above 49.700 DKK (54.000 before ambi)
* Intermediate tax:7.5 % ofpersonalincome above 588.900 DKK (640.000 DKK be fore ambi)
* Including positivnet-capitalincome above 50.500 DKK
e Toptax:7.5 %ofpersonalincome above 714.400 DKK (776.500 DKK before ambi)
« Top-top tax:5 %ofpersonalincome above 2.381.200 DKK (2.588.300 before ambi)
* Taxceilings:
* Personalincome:max44.57 % (municipal + bottom + intermediate tax)—not top tax and top-top tax

* Positive net-capitalincome: max42 %
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NEW LEGISLATION

Thresholds

Current system

tax free municipial + church + top tax 15 %
bottom

New system

tax free municipial + church + intermediate

bottom tax 7,5 %

Top-top tax 5 %

| | | |

A 4

| | | |
49.700 588.900 714400 2.381.200
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NEW LEGISLATION

Deduction for employment
* Also partofthe reform ofthe personalincome tax system
* Purpose:to make working worthwhile
* lgningslovens §9 J (Tax Assessment Act)
 Two mittiatives
* Deduction forbeing employed 1s increased

 Anew extra deduction for seniors
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NEW LEGISLATION

Increase of the deduction for being employed

2024 2025 2026 2024 2025

Percentage ofbasis forambi 10.65 12.3 12.75 6.25 11.5
Max amount DKK 46.300 53.500 58200 25300 46.500
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NEW LEGISLATION

New extra deduction for seniors

Deduction for seniors in the lasttwo years before pension age
 DLgnmgslovens §9 J, stk. 6

| 2026-2028 2029 2030

Percentage ofambi

Max deduction 5.600 15300 15.700
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NEW LEGISLATION

Law on Minimum Taxation

* Implementation of EU dwective 2022/2523 of 14. december 2022 — Minimum Tax
Dire ctive

* Only mplementation of the GLOBE-part of pillar I (not the »subject to tax rule «
which is also partofpillarII)

Aim:to ensure a minimum taxation of 15 pct. in every one ofthe countries where a MNE
isactive. Includes also large scale domestic groups.

« Tool:anextrataxin case ofan effective taxrate below 15 pct.
* Came into force forfinancialyearsbeginning 31. December2023 orlater

* Chapter12 (Undertaxed Profit Rule) for financial years beginning 31. December 2024 or
later with some exceptions
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NEW LEGISLATION

Danish considerations and solutions

* The Mmimum Tax Directive 1s based on accounting principles, but as a mam rule no
connection between accounting rules and rules on taxation exists m Denmark

* Implementation of the Directive by a new mam law, in order to underline that the
rules on mmmum taxation functions imdependently from the current rules on
company taxation

e There will be no interaction between the Law on Minimum Taxation and other tax
law,unless explicitly expressed

* The top-up tax willbe a separate tax (notanothercompany tax)

* Genereltax-law principles etc. can probably not be used in the interpretation of the
[aw on Minimum Taxation. (Jakob Bundgaard, Taxo.2023.08)
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NEW LEGISLATION

Danish considerations and solutions

* A»close to the text« implementation

* in order to make sure that the Danish implementation is qualified and thus recognisable by
other EU-memberstates and otherstates that hasjomed OECDpillar IL

 'The understanding of the Directive in relation to Danish rules is explained in the preparatory
work —in the end it is up to the EU Court of Justice to decide.

* Haschosen to implement the Qualified Domestic Top-up Tax
e Inorderto make sure that Denmark willbenefit from an eventual top-up tax
* Haschosen to implementthe Undertaxed Profit Rule (UTPR) as an extra tax

* Due to administrative considerations and in order to keep the Law on Minimum Taxation
separated from the other rules on companytaxation (in opposition to a denial of deduction,
which would create a connection). Has not yet come into force.
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NEW LEGISLATION

Further Danish considerations

* Abmding answeris not binding, ifa question regarding the law on mmimum taxation 1s
interpreted differently by foreign tax authorties (not part ofthe Dire ctive).

e MBL§ 20, stk. 6, nr. 3: definition ofa cooperative (implementation ofthe directive) —not
exactly equal to the Danish definition. In the end it will depend on a concrete

assessment whethera Danish cooperative isto be regarded asa cooperative m relation
to the law on Minimum Ta xa tion.

* Ifsothe qualified mcome can be reduced unti zero with deductible disbursements
 Deductible disbursements which are taxable forthe recipient (MBL§ 20, stk. 1,nr. 1)

* Deductible disbursements to a natural person though the disbursement is not taxable for

the natural person —only possible if the disbursement is from a supply cooperative (MBL §
20,stk.2,nr. 1)
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NEW LEGISLATION

Further Danish considerations

* Can Danish foundationsbe regarded as non-profit organisations?
* Two typesoffoundations —those which run a busmmess and other foundations
* Ofien a Danish business foundation runs its busine ss through its subsidiaries.

* The preparatory works: It does not exclude a Danish business foundation from
bemng regarded as a non-profit organisation.

* A non-profit organisation must not have members with ownership or members who
are entitled to receive a part ofthe foundations mcome orassets.

* The preparatory works: Danish foundations do not have owners

e (Caroline Bormlund Thomsen: Anvendelsesomradet for dire ktive t om
minimumsbeskatning,dellog delll, SR2023.233 og SR2023.296
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NEW RULINGS

The Valuation Circular —question of whether and when a taxpayer can rely on the circular
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Circular 185,17. November 1982 with amendments in circular9792,27. September 2021

When estimating the value ofreal estate being handed overbetween familymembersa 15 pct.-
rule applies (20 pct.),

 Ifthe value ofreal estate is estimated to +/- 15 pct. of the public property assessment, the
estimate must be accepted by the tax authorities, if no special circumstances exist

SKM2016.279 HR — (disbursement from an estate) the taxpayer can rely on the circular, unless
special circumstances exist

SKM2022.507 HR —the same applies when realestate ishanded overasa gift

SKM2024.365.HR — 3 out of 5 judges conclude: the circular does not apply when it comes to
commercial property (na& ringsejendom), that is when your business is selling and buying real
estate.
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NEW RULINGS

SKM2024.365.HR-the Valuation Circular
* Isthe value 900.422.000 DKK (- 15 pct.)orisit 1.540.000.000 DKK (Vurderingsstyre Isen)?

* Refersto the bill (1254,1994/95) which saysthatthe circular from 1982 and case law at
thattime willalso be valid afterthe billhasbeen passed.Butdoesthismean thatthe 15
pct.-rule isalso applicable on commercial property?

« Ifsoitwilbe a deviation from the wording of§ 27 i the mhertance tax law saying that
the value ofa gif mustbe setatitsactualmarketvalue.

* Presumably,the 15 pct.-rule must secure predictability and security when handing over
realestate among famiymembers.

* No such considerations are relevant when it comes to commercial property and
furthermore commercial property is not directly mentioned in the circular.
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NEW RULINGS

Shareholder loans —LL § 16 E—indirect loans to whom ?

* Ioans from a company to a sharcholder with decisive mfluence (LL § 2) must be
regarded as dividend or salary —that 1s taxable for the shareholder and if the loan 1s
regarded asdividend notdeductible forthe company.

« [L§2 —decisive mfluence: shareholders owing more than 50 pct. of the votes or shares
directly orindrectly, mcludes shares held by the shareholders close family

* Indrect loan: a loan to a person who 1s not itself shareholder but related to the
shareholder?

* Isanindrectloanalso coverede by IL§ 16 B?

* According to the preparatory works: yes —for example a loan to the shareholders
wife 1s an indirect loan which mustbe treated according to [LL§ 16 E.

JURIDISK INSTITUT
AARHUS UNIVERSITET 20. AUGUST 2024 INGE LANGHAVE

PROFESSOR



DANISHTAX NEWS

NEW RULINGS

Shareholder loans —LL§ 16 E—indirect loans to whom ?
« SKM2023.273.HR—whatabouta loan to the shareholders boyfriend?
* 'The supreme court confirms the ruling by the Eastern High Court

* According to the preparatory work loans according to the provision can include loans to
relatives, for example spouses or children, but these examples are not covering all
situations in which a shareholderhasbeen granted an indirect loan.

* Because of other evidence mm the case, and due to the fact that there was no
commercial reason for granting the loan, it was concludede that the only reason for the
company having granted the loan was the shareholders personal relation with the
borrower,who was herboyfriend.
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NEW RULINGS

Shareholder loans —LL§ 16 E—reimbursement and double taxation

« SKM2022.431.HR: withdrawals from a current account were also to be regarded as
shareholder loans and reimbursements did not create a new current account from
which withdravals could be made without establishing a new shareholderloan. The
reimbursements are regarded astaxexemptsubsidies forthe company
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NEW RULINGS

Shareholder loans —LL§ 16 E—reimbursement and double taxation

e Withdraval: 100.000 DKK, rembursement: 100.000 DKK, withdraval: 100.000 DKK
reimbursement: 100.000 DKK => the shareholderhas borrowed 200.000 DKK taxable as
salary or dividend —see also SKM2023.124.HR. When the shareholder withdraws the
200.000 DKK, which hasbeen reimbursed, the amountistaxed agam =>doubletaxation

* The doubletaxation can be avoided by a distrubution ofthe receivable as dividend.

* NB! An amendment 1s on its way — the shareholderloan will only be taxed once if a
reimbursementis followed by a new withdrawal.
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NEW RULINGS

Shareholder loans —LL§ 16 E—reimbursement and double taxation

e SKM2024 .44 HR —the shareholderclaimsthatIL§ 16 Eis n conflict with article 6 and 7
ofthe European Convention on Human Rights (ECHR)

* The double taxation hasboth a punitive and deterrent purpose and the sanctions are
severe

* The shareholderis punished both according to §367 (210) of The Company Actand §
16 Eofthe Tax Asessment Act => 1 conflict with article 4 ofthe 7th tille gsprotokol

 The Easterm High Court: § 16 ofthe Tax Assessment Actisnota violation of ECHR. This is
repeated by the Supreme Court.
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UPCOMINGLEGISLATION

* Increasementofextradeduction for R&D-expenses—120 pct.as from 2028 (114 in 2026
and 116 in2027)

 Aboltion ofcertam immediate deductions
* Entrepreneurpackage asfrom 1.January 2025
e Taxexemptdividind from unhsted portfolio-shares (ownership <10 pct.)
* Increase ofthreshold on mcome from dividend from 61.000 DKK to 80.000 DKK

* Decrease inrequired salaryregarding the specialscheme forresearchers and highly
paid persons from 75.100 DKK to 60.100 DKK

* Increase ofcompanies carry forward losses without imita tions from 9 to 20 mill. DKK
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UPCOMINGLEGISLATION

* Generationalchange package

* Decrease n inhertance and gift tax when the inherntance orgiftis a busmess from 15
pct.to 10 pct.—on certain conditions —as from 1.October2024

* A nght for the taxpayer to value the business according to a schematically value
calculated as the mner value plus the value of goodwill (intangible assets)
calculated on basis ofthe results forthe last5 years.

* Rentalproperty willbe an asset which can be handed over with succession —as from
1.January 2025
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