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INTRODUCTION
Recharacterization of transactions between 
related parties

• Tra nsa ctions be twe e n re la te d  pa rtie s?

• Re cha ra cte riza tion?
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AN ILLUSTRATIVE CASE FROM REAL LIFE
THE MOGAS-CASE

MOGAS conducte d preliminary investigations in va rious pa rts of the  world 
until 2018 to discove r ne w oil fie lds.

Any furthe r oil e xplora tion a nd initia tion of oil production took pla ce  in 
subsidiaries/branches e sta blishe d following the  pre limina ry inve stiga tions, 
including in Alge ria  a nd Qa ta r.

MOGAS provide d te chnica l a nd a dministra tive  se rvice s (timewriting ) to 
compa nie s within the  group, including to APMM a nd its subsidia rie s.

In Alge ria , MOGAS' oil a ctivitie s be ga n a fte r pre limina ry inve stiga tions in 
1990.

MOGAS' subsidia ry, Mæ rsk Oil Alge ria  A/ S, a cquire d rights a nd obliga tions 
unde r a  lice nse  a gre e me nt with Sona tra ch, a nd MOGAS provide d a  
performance guarantee to Sona tra ch:

MOGAS "will support Mæ rsk Oil, Alge ria  AS with the  full te chnica l a nd 
fina ncia l ca pa citie s ne e de d by Mæ rsk Oil, Alge ria  AS in orde r to commit a nd 
comply with its sha re  of obliga tions unde r the  Sona tra ch Agre e me nt …".

Mæ rsk Oil Alge ria  consiste d of a  bra nch in Alge ria  with no e mploye e s a nd 
did not unde rta ke  ope ra tor ta sks in conne ction with the  oil proje ct.

• In Qatar , MOGAS' oil a ctivitie s be ga n a fte r pre limina ry inve stiga tions in 
1992 with the  e sta blishme nt of a  loca l bra nch of MOGAS' subsidia ry, 
Ma e rsk Oil Qa ta r A/ S, a nd the  conclusion of a n a gre e me nt be twe e n the  
subsidia ry a nd Qa ta r for oil e xtra ction (EPSA).

• MOGAS provide d a  performance guarantee to Qa ta r:

• MOGAS gua ra nte e s "the  due  a nd time ly pe rforma nce  of a ll the  
obliga tions of the  Subsidia ry unde r a nd a rising out of the  EPSA" a nd to 
"provide  the  Subsidia ry with a ll te chnology a nd spe cia list pe rsonne l 
ne ce ssa ry for the  Subsidia ry to fulfill its obliga tions unde r the  EPSA."

• The  subsidia ry's bra nch in Qa ta r a cte d a s the  ope ra tor in conne ction 
with the  oil proje ct.

• MOGAS ha s not received payment from the  subsidia rie s for the  
preliminary investigations or the performance guarantees .

• MOGAS ha s received payment from the  subsidia rie s e quiva le nt to cost 
price  for the  te chnica l a nd a dministra tive  a ssista nce  (timewriting ).
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AN ILLUSTRATIVE CASE FROM REAL LIFE
THE ISSUES IN A NUTSHELL

In 2012, the  Da nish ta x a uthority conducte d a  discre tiona ry a sse ssme nt of 
MOGAS's income  for providing va lua ble  know-how to its subsidia ry's fore ign 
bra nche s in Alge ria  a nd Qa ta r. The  ta x a uthority he ld the  opinion tha t 
MOGAS (in the  ye a rs pre ce ding the  incorpora tion of subsidia rie s in Alge ria  
a nd Qa ta r in the  e a rly 1990s) ha d incurre d e xpe nse s for pre limina ry 
inve stiga tions, which constitute d controlle d tra nsa ctions for the  income  ye a rs 
2006-2008.

The  tra nsfe r pricing docume nta tion provide d by MOGAS only cove re d the  
provision of time writing a nd did not include  the  e xpe nse s incurre d for the  
initia l inve stiga tions or the  provision of pe rforma nce  gua ra nte e s.

• Esse ntia lly, the  Da nish Ta x Age ncy conclude d tha t MOGAS's busine ss 
mode l implie s tha t the  compa ny would neve r be  a ble  to ge ne ra te  a  
profit from its a ctivitie s due  to its structure . They viewe d the  pe rsiste nt 
losse s of a  group e ntity a s a n indica tion of a dditiona l controlle d 
tra nsa ctions, which they we re  a uthorize d to a djust. As a  re sult, the  ta x 
a ge ncy a djuste d the  consolida te d group income  for the  sa me  income  
ye a rs.
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AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

Preliminary investigations and performance guarantees
Controlled transactions or not?

Prior to the establishment of the subsidiaries and the acquisition of licenses in Algeria and Qatar, MOGAS 
conducte d ne ce ssa ry pre limina ry inve stiga tions to a sse ss whe the r oil e xplora tion a nd possible  subse que nt oil or 
ga s e xtra ction should be  e sta blishe d.

• MOGAS pla ye d a  significa nt role  in the  ne gotia tion of contra cts in the se  countrie s, a nd the  subsidia rie s only 
e nte re d into the  contra cts be ca use  MOGAS unde rtook to gua ra nte e  a nd provide  its te chnica l a nd fina ncia l 
ca pa city.

• MOGAS ha d spe cia l knowle dge  a nd e xpe rie nce  (knowhow) re ga rding, a mong othe r things, horizonta l 
drilling, which MOGAS continuously ma de  a va ila ble  to the  subsidia rie s.

•  Pre limina ry inve stiga tions a nd pe rforma nce  gua ra nte e s, a long with a ssocia te d knowhow, ha ve  e conomic 
va lue  for the  subsidia rie s, which a n inde pe nde nt pa rty would re quire  ongoing pa yme nt for in the  form of profit 
sha ring, roya ltie s, or simila r.

• It is not conside re d re le va nt tha t the  pre limina ry inve stiga tions we re  comple te d by MOGAS in 1990 a nd 1992 
(long be fore  the  re le va nt income  ye a rs).

• It is not conside re d re le va nt tha t pote ntia l oil e xtra ction re quire d significa nt e xplora tion e xpe nse s in the  
subsidia rie s, or tha t the  occurre nce  of oil a nd its e xploita tion we re  a ssocia te d with unce rta inty.

• Pre limina ry inve stiga tions a nd pe rforma nce  gua ra nte e s constitute  controlle d tra nsa ctions cove re d by se ction 
2 of the  Da nish Ta x Asse ssme nt Act, a lso for the  income  ye a rs 2006-2008.

• Thus, the  Da nish ta x a uthoritie s could only e stima te  the  income  by a sse ssme nt.
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AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

Timewriting

• For the  re a sons sta te d by the  Ea ste rn High Court, MOGAS' income  re la te d to 
time  writing could not be  e stima te d a s a  re sult of the  la ck of tra nsfe r pricing 
docume nta tion.

• For the  re a sons sta te d by the  Ea ste rn High Court, the  Da nish Ministry of Ta xa tion 
ha s de monstra te d tha t MOGAS' provision of time writing to its subsidia rie s a t cost 
price  fa lls outside  the  scope  of wha t could ha ve  be e n a chie ve d if the  
a gre e me nt ha d be e n ma de  be twe e n inde pe nde nt pa rtie s, cf. se ction 2 of the  
Ta x Asse ssme nt Act.

•  Since  MOGAS ha s not re ce ive d pa yme nt for time writing a t a rm's le ngth te rms, 
the  Age ncy ha s corre ctly e stima te d the  ta xa ble  income  re la te d to time writing 
by a sse ssme nt.
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AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

The Danish Tax Agency’s assessment – Aggregated transactions

• Subse que ntly, the  ba sis for the  discre tiona ry a sse ssme nt of MOGAS's ta xa ble  income  for the  ye a rs
2006-2008 re ga rding pre limina ry inve stiga tions, pe rforma nce  gua ra nte e s, a nd time writing is 
e sta blishe d.

• Discre tiona ry a sse ssme nts, a ccording to the  pre pa ra tory work, a re  ma de  on the  be st possible  ba sis 
tha t ta x a uthoritie s ca n find a nd in a ccorda nce  with the  principle s of the  OECD guide line s. 

• The  implica tions of re le va nt pre pa ra tory work indica te  tha t the  discre tiona ry de te rmina tion of a rm's 
le ngth 
compe nsa tion ide a lly should be  ca rrie d out on individua l tra nsa ctions, but the se  tra nsa ctions ma y be  so 
close ly conne cte d tha t the y must be  a sse sse d toge the r.

• The  Da nish Ta x Age ncy ba se d its a sse ssme nt on the  profit re a lize d by group-a ffilia te d e ntitie s in Alge ria  
a nd Qa ta r a nd subse que ntly distribute d the  profit a mong the  a ffilia te d compa nie s ba se d on a n a na lysis 
of the  functions e a ch compa ny contribute d. This is a  mode l re cognize d in the  OECD guide line s in 
situa tions whe re  more  tra ditiona l me thods ca nnot be  a pplie d due  to the  na ture  a nd inte rde pe nde nce  of 
tra nsa ctions.

• The  tra nsa ctions in que stion a re  so close ly re la te d tha t in the  discre tiona ry de te rmina tion of e conomic 
compe nsa tion, the y must be  a sse sse d toge the r. 

• MOGAS ha s not provide d ca lcula tions, va lua tions, or simila r e vide nce  to re fute  the  Age ncy’s a sse ssme nt; 
this is confirme d by the  informa tion in the  Da nish Ministry of Ta xa tion’s be nchma rk re port submitte d to 
the  High Court.

• He nce , the re  is no ba sis for re futing the  a ge ncy's discre tiona ry incre a se  in APMM's ta xa ble  consolida te d 
income  for the  ye a rs 2006-2008.
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PARTS OF MY PROJECT
• Le ga l ba sis for re cha ra cte riza tion?

• Substa nce  ove r form 
(re a lite tsgrundsæ tninge n) or 
inte rpre ta tion of ma te ria l rule s 
(e spe cia lly the  Da nish Act on Ta xa tion 
of Income  a nd Prope rty §§ 4-6)

• The  Da nish Ta x Asse ssme nt a ct § 2?
• The  Da nish Ta x Asse ssme nt a ct § 3?

• Re cognition of the  a ccura te ly de line a te d 
tra nsa ction

• Conditions to be  me e t to re cha ra cte rize ?
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