RECHARACTERIZATION OF
TRANSACTIONS BETWEEN
RELATED PARTIES

Danish-Swedish Tax Network
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INTRODUCTION

Recharacterization of transactions between
related parties

 Transactionsbetweenrelated parties?
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AN ILLUSTRATIVE CASE FROM REAL LIFE

THE MOGASCASE

MOGASconducted preliminary investigations in various parts ofthe world
until 2018 to discovernew oil fields.

Any furtheroil exploration and initiation of oil production took place in
subsidiaries/branches established following the preliminary investigations,
including in Algeria and Qatar.

MOGAS provided technical and administrative services (timewriting ) to
companies within the group, including to APMM and its subsidiaries.

In Algeria, MOGAS' oil activities began after preliminary investigations in
1990.
MOGAS' subsidiary, Ma rsk Oil Algeria A/ S,acquired rights and obligations

undera license agreement with Sonatrach,and MOGAS provided a
performance guarantee to Sonatrach:

MOGAS "will support Mz rsk Oil, Algeria AS with the full technicaland
financialcapacities needed by Mz rsk Oil, Algeria AS in orderto commit and
comply with its share ofobligations underthe Sonatrach Agreement ..".

Mz sk Oil Algeria consisted ofa branch in Algeria with no employees and
did notundertake operatortasksin connection with the oil project.
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In Qatar, MOGAS' oil activities began after preliminary investigations in
1992 with the establishment ofa localbranch of MOGAS' subsidiary,
Maersk Oil Qatar A/ S,and the conclusion ofan agreementbetween the
subsidiary and Qatar for oil extraction (EPSA).

MOGAS provided a performance guarantee to Qatar:

MOGAS guarantees "the due and timely performance ofall the
obligations ofthe Subsidiary underand arising out ofthe EPSA"'and to
"provide the Subsidiary with alltechnology and specialist personnel
necessary forthe Subsidiary to fulfill its obligations underthe EPSA."

The subsidiary's branch in Qataracted asthe operatorin connection
with the oil project.

MOGAS has not received payment from the subsidiaries for the
preliminary investigations or the performance guarantees .

MOGAS has received payment from the subsidiaries equivalent to cost
price forthe technical and administrative assistance (timewriting ).
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AN ILLUSTRATIVE CASE FROM REAL LIFE

THE ISSUES IN A NUTSHELL

In 2012, the Danish tax authority conducted a discretionary assessmentof *  Essentially, the Danish Tax Agency concluded that MOGAS's business
MOGAS's ncome forproviding valuable know-how to its subsidiary's foreign modelimplies thatthe company would neverbe able to generate a
branches in Algeria and Qatar. The tax authority held the opinion that profit from its a ctivities due to its structure. They viewed the persistent

MOGAS (in the years preceding the incorporation of subsidiaries in Algeria
and Qatarin the early 1990s) had incurred expenses for preliminary

investigations, which constituted controlled transactions for the income years ‘ ‘ ‘ ‘
2006-2008. agency adjusted the consolidated group income forthe same income

losses ofa group entity as an indication ofadditional controlled
transactions, which they were authorized to adjust. As a result, the tax

years.

The transfer pricing documentation provided by MOGAS only covered the
provision oftimewriting and did notinclude the expenses incurred for the
initial investigations orthe provision of performance guarantees.
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AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

Preliminary investigations and performance guarantees

Controlled transactions or not?

Prior to the establishment of the subsidiaries and the acquisition of licenses in Algeria and Qatar, MOGAS
conducted necessary preliminary investigations to assess whetheroil exploration and possible subsequent oil or
gas extraction should be established.
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MOGAS played a significant role in the negotiation of contracts in these countries, and the subsidiaries only
entered into the contracts because MOGAS undertook to guarantee and provide its technicaland financial
capacity.

MOGAS had special knowledge and experience (knowhow)regarding, among otherthings, horizontal
drilling, which MOGAS continuously made available to the subsidiaries.

- Preliminary investigations and performance guarantees,along with associated knowhow, have economic
value forthe subsidiaries, which an independent party would require ongoing payment for in the form of profit
sharing, royalties, or similar.

It is not considered relevant thatthe preliminary investigations were completed by MOGAS in 1990 and 1992
(long before the relevant income years).

Itisnotconsidered relevant thatpotential oil extraction required significant exploration expenses in the
subsidiaries, orthat the occurrence ofoil and its exploitation were associated with uncertainty.

Preliminary investigations and performance guarantees constitute controlled transactions covered by section
2 ofthe Danish Tax Assessment Act,also forthe income years 2006-2008.

Thus, the Danish tax authorities could only estimate the income by assessment.

|

M
i s m{‘r\‘)‘7

LENNIHANGAARD JENSEN

23y AARHUS UNIVERSITET 20 AUGUST 2024 ATTORNEY, PHD FELLOW

|

\|

o\
o

P
u SSOCIATION ‘\.‘ @°
imcee UPAMBA “EQUIS

ACCREDITED



AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

Timewriting

* Forthe reasons stated by the Eastern High Court, MOGAS' income related to
time writing could notbe estimated as a result ofthe lack oftransfer pricing
documentation.

* Forthe reasons stated by the Eastern High Court, the Danish Ministry of Ta xa tion
has demonstrated that MOGAS' provision oftime writing to its subsidiaries at cost
price falls outside the scope of whatcould have been achieved ifthe
agreementhad been made between independent parties, cf. section 2 ofthe
Tax Assessment Act.

* Since MOGAS hasnotreceived payment fortimewriting atarm's length terms,
the Agency has correctly estimated the taxable income related to time writing
by assessment.
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AN ILLUSTRATIVE CASE FROM REAL LIFE
SUPREME COURT JUDGMENT

The Danish Tax Agency’s assessment-Aggregated transactions
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Subsequently, the basis forthe discretionary assessment of MOGAS's taxable income forthe years
2006-2008 regarding preliminary investigations, performance guarantees, and timewriting is
established.

Discretionary assessments,according to the preparatory work,are made on the best possible basis
thattax authorities can find and in accordance with the principles ofthe OECD guidelines.

The implications ofrelevant preparatory work indicate thatthe discretionary determination ofarm's
length

compensation ideally should be carried out on individual transactions, but these transactions may be so
closely connected thatthey mustbe assessed together.

The Danish Tax Agency based its assessment on the profitrealized by group-affiliated entities in Algeria
and Qatarand subsequently distributed the profitamong the affiliated companies based on an analysis
ofthe functions each company contributed. This isa modelrecognized in the OECD guidelines in
situations where more traditional methods cannotbe applied due to the nature and interdependence of =
transactions. -

The transactions in question are so closely related thatin the discretionary determination ofeconomic
compensation,they mustbe assessed together.

MOGAS has notprovided calculations, valuations, or similar evidence to re fute the Agency’s assessment;
this is confirmed by the information in the Danish Ministry of Taxation’s benchmark report submitted to
the High Court.

Hence, there is no basis forre futing the agency's discretionary increase in APMM's taxable consolidated
income forthe years 2006-2008.
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PARTS OF MY PROJECT

« Iegalbasisforrecharacterization?

* Substance over form
(realitetsgrundsa tningen) or
interpretation of materialrules
(especially the Danish Act on Taxation
ofIncome and Property §§ 4-6)

 The Danish Tax Assessmentact §2?
 The Danish Tax Assessmentact § 3?

* Recognition ofthe accurately delineated
transaction

e (Conditionsto be meetto recharacterize?

AS AR
—®.
IVRZIWNY JURIDISK INSTITUT LENNIHANGAARD JENSEN n socuray ST @
-5y AARHUS UNIVERSITET 20 AUGUST 2024 ATTORNEY, PHD FELLOW = N AAGSB @é&% YEQUIS



	Recharacterization of Transactions between related parties
	Introduction
	An illustrative case from real life�The MOGAS-Case
	An illustrative case from real life�The issues in a nutshell
	An illustrative case from real life�Supreme Court Judgment
	An illustrative case from real life�Supreme Court Judgment
	An illustrative case from real life�Supreme Court Judgment
	Parts of my project

